AUSTRALIAN
INSTITUTE OF
CONVEYANCERS

19 September 2025 NSW DIVISION LTD

Independent Pricing and Regulatory Tribunal
Level 16, 2-24 Rawson Place
SYDNEY NSW 2000.

Dear Tribunal Members,

RE: Review of Electronic Lodgment Network Operator service fees

The Australian Institute of Conveyancers (NSW Division) (AICNSW) is pleased to provide this
submission for IPART’s review of Electronic Lodgment Network Operator (ELNO) service fees.

AICNSW is the peak professional body for NSW licensed conveyancers. There are approx.
1,700 licensed conveyancers in NSW. AICNSW represents approx. 900 licensed conveyancers
of which over 550 operate conveyancing businesses which undertake a significant
proportion of conveyancing services on behalf of NSW citizens.

AICNSW has, for many years, been actively involved in the various reforms that have
facilitated electronic conveyancing, and we are pleased to have previously provided
submissions to IPART in previous reviews into electronic conveyancing.

We refer IPART to the current NSW Government Select Committee on Competition Reforms
in Electronic Conveyancing (the Committee) and relevant feedback in that review to matters

being investigated by IPART.

Addressing each aspect of the Terms of Reference:

Whether the service fees ELNOs charge should be regulated.

Yes. As the current electronic conveyancing environment is serviced by one ELNO, we
believe the ELNO service fees should be regulated as a key requirement of being in that
privileged market position.

Whether a regulated method or level of price should apply, what should this be and when
should this apply.

The conveyancing industry is currently serviced by various service providers that have pricing
methodologies/structures that are reviewed and changed on a yearly cycle.

This is since some of these services, such as title data search providers (NSW Land Registry
Services) have traditionally been subject to NSW Government pricing methodology which
imposes on consumers an annual indexing of prices. Titel Search resellers, Commercial
Service Providers/information brokers (CSPs) (search agents), accordingly can use these
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annual changes to increase prices and margins. We do also note that some Local Govt
enquiries/certificates and authorities such as Sydney Water are regulated.

We would recommend that the ELNO service fees should be similarly indexed against an
agreed benchmark as that used by the NSW Government. In our view this would appear to

be the most suitable and consistent with industry practice.

Future adjustment and review processes for ELNO service fees.

Electronic conveyancing has been operating with a single ELNO subject to regulated pricing
for several years. Most conveyancers are satisfied with the present single ELNO system of
which there has been little complaint as to the level of ELNO fees.

We believe a continuation of the current regulated review and pricing framework should
continue.

Other matters:

IPART has sought feedback in relation to the following:

¢ The level and nature of competition in the ELNO market and where it is headed

In relation to this item we refer IPART to the attached AICNSW submission to the NSW
Government Select Committee on Competition Reforms in Electronic Conveyancing which
provides feedback in relation to this item.

e Changes in the market including changes to the barriers to entry

AICNSW is not aware of any changes in the econveyancing market or any changes to the
barriers to entry into that market. The size of the addressable electronic conveyancing
market is simply subject to the growth and status of the Australian property market which is
correlated to the Australian economy and other economic policies.

The size of the addressable market for electronic conveyancing fees would appear to be the
major market constraint in any business case for new potential ELNOs.

o Impacts of the current form of regulation, for example, to what extent has this protected
ELNO subscribers from non-competitive prices, or allowed ELNOs to recover their efficient
costs?

The current regulated price for subscribers would appear to provide appropriate protection
against non-competitive prices. We are unable to opine as to whether ELNOs have been able
to recover their efficient costs.

e Subscribers’ experiences of transaction services used, and service fees paid

As noted in the attached submission feedback from AICNSW members is that they are
comfortable and experienced in dealing with the current single ELNO. There are still a cohort



of residual transactions that aren't capable of being transacted on the platform such as
Water Access Licences. This provides opportunities to further enhance the platform.

e Costs of and cost drivers for different transaction types.

AICNSW does not have any feedback on this item.

AICNSW appreciates the opportunity to provide the above submission to the Tribunal and
would be happy to assist the committee in any further discussions.

Yours sincerely,




AUSTRALIAN
INSTITUTE OF
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24 September 2025

The Hon. Taylor Martin, MLC

Chairperson

Select Committee on Competition Reforms in Electronic Conveyancing
Parliament House,

Macquarie Street, Sydney

NSW 2000

Dear Mr Martin,
RE: Inquiry into competition reforms in electronic conveyancing

The Board and members of the Australian Institute of Conveyancers (NSW Division) (AICNSW)
provide this submission to the Select Committee on Competition Reforms in Electronic
Conveyancing (the Committee) to assist the Committee’s inquiry into competition reforms in
electronic conveyancing (the reforms).

AICNSW is the peak professional body for NSW Licensed Conveyancers. There are approx. 1,700
licensed conveyancers in NSW. AICNSW represents approx. 900 licensed conveyancers of which
over 550 operate conveyancing businesses which undertake a significant proportion of
conveyancing services on behalf of NSW citizens.

AICNSW has, for many years, been actively involved in the various reforms that have facilitated
electronic conveyancing, and we are pleased to inform the committee that in our view a key
feature of the success of these reforms has been the early adoption of electronic conveyancing
by NSW licensed conveyancers. Notwithstanding the mandates imposed on the introduction of
electronic conveyancing in NSW, early practitioner support and adoption has been a key
strength of these reforms.

AICNSW supports competition and is agnostic as to the Electronic Network Operators (ELNOs)
participating in electronic conveyancing. However, our members must be serviced at this
important stage (i.e. the financial settlement and registration) of the conveyancing transaction,
by technology that is simple to use, has a high degree of security and resilience and does not
expose our members or their clients to additional risk.

BACKGROUND

What is electronic conveyancing?

Electronic conveyancing (eConveyancing) describes the electronic systems and processes used
to perform certain steps in the conveyancing process culminating in the financial settlement
and registration of instruments transferring or creating or releasing an interest in the title.
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Although eConveyancing is one step in a conveyancing transaction, it is the final and arguably
the most important step

Specifically, it facilitates:

e NSW State Revenue duty assessment and payment on the relevant title instruments
(through eDuties and Electronic Duties Returns) and:

¢ financial settlement of the transaction — initiation and completion of the transfer of
funds to the various parties of the conveyancing transaction.

e electronic signing and the lodgement of registry instruments and other documents with
the NSW Land Registry to effect the changed interests in land facilitated by the
transaction.

What electronic conveyancing is NOT.

eConveyancing does not cover the other substantive parts of the conveyancing process such as
the preparation and exchange (formation) of contracts, the giving of legal advice to purchasers,
vendors or other parties, assessing risks (present and future), and a broad indefinable area of
legal advice pertaining to any consequential or ancillary matters such as enquiries and
evaluations around the subject matter to a conveyancing transaction.

eConveyancing does not include the core area of legal practice of conveyancing that falls within
the definition of “legal practice” in the Legal Professions Uniform Law (NSW) or as the “legal
work” defined in the Conveyancers Licensing Act (NSW).

What has electronic conveyancing achieved?

For conveyancers and solicitors eConveyancing has been revolutionary and is now, except for
certain specific transactions, unanimously accepted and considered more efficient and
practicable than the “old” paper-based system.

eConveyancing has replaced the preparation of paper documents and instruments, the
obtaining and exchanging of bank cheques to facilitate the financial settlement, the need to
physically meet to exchange that paperwork and those cheques. It also removes the need for
the physical lodgment of instruments at NSW Land Registry thereby removing the need for
departmental examination and manual registration of standardised documents and in its place
facilitates the electronic lodgement of standard documents including the assessment and
payment of stamp duty where applicable.

What has electronic conveyancing NOT achieved?

The main issue we see with the current framework for eConveyancing is that after the sale of
their shareholding in PEXA by the State governments and the “Big 4” banks, the concept of
“competition” became the focus. Competition in the true sense can only be delivered when
multiple ELNOs can operate so that transaction can be effectively completed and although we
were told that multiple ELNOs was always the intention, the system has to be reconfigured to
allow for Interoperability.



Interoperability:

The House of Representatives Standing Committee on Economics inquiry into promoting
economic dynamism, competition and business formation? succinctly highlighted, with the
benefit of hindsight, the issues which created the electronic conveyancing market structure.

While the interoperability project needs to pivot and find a forward-moving path, AICNSW
notes the ARNECC 2025 Reviews Project Update announcement of the 23 July 2025 and its
objective to:
“Compare the costs and benefits of direct interoperability with a base case of the current
status quo, and other interoperability models.”

The review is timely and necessary and hopefully will result in a secure, efficient, and beneficial
model of interoperability for NSW practitioners and consumers.

THE SELECT COMMITTEE’S TERMS OF REFERENCE:

(a) the impact of outages on property settlements, including home buyers and small
businesses.

AICNSW is not aware of any specific metrics or statistics covering the impact of outages.
However, anecdotal evidence from our members suggests that the frequency of outages in e-
conveyancing is significantly less than the number of delayed or failed settlements in the paper-
based system.

We do know however that the more significant delays can impact heavily on clients, particularly
where the settlement is carried over to the next day and parties fail to meet deadlines. The 30
June 2023 partial outage where a payment file response issue impacting CBA transactions until
7 pm being a case in point. These delays also indirectly impact on the conveyancing and legal
practitioners who bear the brunt of their client’s displeasure and demands for compensation.

We also have little to no data on the source of outages, as the failure can be due to other
dependencies on PEXA’s third-party interconnected network partners, which in NSW include
financial institutions, NSW Land Registry Services, NSW Office of State Revenue, the Reserve
Bank, or the failure of internet or technology connections.?

Interestingly, PEXA as the exchange operator often carries the blame for system failures
regardless of the actual source. However, the details provided on the source of incidents
suggest that financial institutions, privatised Land Registries and the State Revenue offices
appear to cause a larger proportion of outages. AICNSW would recommend that ARNCECC, as a

" House of Representatives Standing Committee on Economics inquiry into promoting economic
dynamism, competition and business formation. March 2024.
2 PEXA Practice Notes 28 July 2025. National Source of Incidents recorded in 2024, attributed to:

Financial Institutions (52)

Land Registries (15)

PEXA platform (8)

PEXA Technology Service Providers (2)

RBA (2)

State Revenue Office(s) (13)

See also PEXA'’s only Status History page (https://status.pexa.com.au/history) which provides a brief
description of outages for the benefit of Subscribers in real time.
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function of its regulatory role, should verify the source of outages and publish such information
on a six-monthly basis. This would better inform the Australian public around the resilience of
the electronic platform and identify the various dependencies of the platform on third party
organisations.

While a single ELNO may create a single point of failure, we assume that multiple ELNOs will
potentially introduce additional points of outage. For example, we understand Sympli proposes
to use the Australian Stock Exchange for financial settlement which would add another point of
reliance and a possible source of (increased) outages.

Outages have an immediate effect and may substantially delay settlements of which the
consequences may include:

e Delays in taking possession of the property by the purchaser or tenant.

e The additional administrative time for conveyancing practitioners in re-arranging
settlements.

e Additional costs and fees arising from the terms of the sale contract such as additional
interest on mortgages, council, water rates or other statutory charges (e.g. land tax,
rural land rates, water licenses, Crown Land fees, Commonwealth taxes, additional legal
fees, additional moving and or storage expenses: and

e And in the extremely unlikely case with breach of a “time of the essence” obligation
leading to protracted litigation and legal expense.

An outage that results in settlement not occurring on the due or agreed date of settlement is a
major problem for practitioners and clients. If settlement does not occur at the time of the last
available scheduled time, all documents are automatically unsigned, and all financial
statements and payments will require adjustment. In conveyancing parlance an outage can
quickly result in a conveyance “going pear shaped.”

Outages should not be confused with the routine minor settlement delays that are a regular
part of the online process and are generally not a problem. It's not uncommon for parties to
agree on a settlement time in the PEXA workspace, only to have one party—usually an
incoming or outgoing bank—push the settlement back hour by hour until they are ready.
Experienced practitioners will manage client expectations accordingly, cautioning that while a
morning time may be tentatively set, settlement may not be finalised until the end of the day.

An outage, on the other hand, creates a far more significant problem. Due to their technical
nature, these events are entirely out of the parties’ control, creating a level of uncertainty that
leaves practitioners and clients in the dark. This inability to plan leaves them unsure if
settlement will even occur on the day or if they need to start making other arrangements. This
can lead to the inconvenience and potential for unnecessary costs from having to make
alternative plans.

In summary, the financial and logistical arrangements of a property transaction are bound by
settlement occurring on the agreed due date. Delays caused by outages can have immediate
and far-reaching consequences for consumers and are time-consuming for practitioners who,
no matter where the source, are not compensated for the additional, and at times urgent and
substantive work, caused by outages. A prolonged, systemic outage could quickly break the e-
conveyancing system and may result in a loss of public confidence. Unfortunately, this is the
digital reality of the economy we operate within.



(b) current pricing and opportunities to drive competition via pricing action

The fees charged by an ELNO are currently reviewed and regulated by IPART.
The fee is payable by the client, usually as a disbursement at cost to the practitioner.

The ELNO fee is a fraction of the overall cost of a conveyancing transaction.

For example, the various costs associated with the transactions of a $1,250,000.00 property

include:

Sale:

Estate Agents Commission @ 2.95%
Advertising

Conveyancing professional fee
Local State gov disclosure/ searches
Information broker fees

Bank fees Discharge Mortgage
NSW LRS Discharge Mortgage fee
PEXA document and settlement fee
Total

Purchase:

NSW State Revenue
Conveyancing

Local State Gov searches
Information Broker fees
Registry fees @$175.70 each
Priority Notice

PEXA (PN)

PEXA Settlement and doc fees
Total

* Information Brokerage fees can cost up to 100 % increase of the actual government or council charge.

** PEXA fee includes electronic workspace, document and financial preparation, unlimited Title Activity

$36,875.00
$ 4,750.00
$ 3,300.00
$330.00
$295.00
$400.00
$175.70
$140.58
$46,266.28

$50,766.00
$3,750.00
$750.00
$395.00
$527.10
$47.93
$11.11
$140.58
$56,387.72

* %

(with outstanding notices) #
*

Checks and support. The ELNO fees are not determined by the purchase price and as stated, are

regulated by IPART.

# Unregulated Local Government charges can vary significantly for same enquiries between Councils.

For example, the fee for an Outstanding Notice can range between $250.00 and $400.00. Added to this

is the Information Brokerage fee of $100.00. This means a purchaser can pay in order of up to $500 to

ascertain if there is any outstanding notice on the property. These cost and fees are often the subject of

complaint by practitioners.

Note: All costs and fees assume that the transaction is not under the Strata Titles Act, are a ‘typical’
suburban purchase and sale of residential property, the purchaser is an Australian Citizen and are not

first home purchasers.



The implementation of the bilateral interoperability system will necessitate new fees such as
$1.00 for each instrument to recover the National Electronic Conveyancing Data Standard
(NECDS) fee?, and $1.20 for the responsible ELNO in a bilateral system (RELNO).*

For the additional proposed insurance fee and or levies, see Governance Liability and Insurance
Costs below.

AICNSW understands that the estimated pricing benefits from the introduction of
interoperability would be in the range of $20-550. Considering the unquantifiable costs of
consultations, consultant fees, and software development, we believe there are more
significant cost savings to be found elsewhere in a conveyancing transaction (for example,
searching fees).

(c) New South Wales commitment to deliver interoperability to the market by December
2025, including the status of the reform, the process for execution and the transparency of
progress

The original timeline for the implementation of interoperability was published in the
Introduction of the Office of Registrar General’s (ORG) Directions paper®:

“On 4 December 2018, the Government convened an initial workshop on interoperability
with key stakeholders, including state Registrars, ELNOs, major banks, peak industry
bodies, the ACCC, the RBA and the independent reviewer of the IGA. This directions
paper...and sets out a proposed timeline and national approach for the work required to
achieve interoperability in NSW in the second half of 2019.

As the paper stated under Guiding principles:

“The Government has identified the following key principles to guide decisions about the scope
and design of an interoperability regime between ELNs:
e The primary consideration must be to maintain the integrity of the land titles register
and the Torrens system more generally.
e The interoperability solution should promote competition and consumer choice,
including maximising the opportunities for future innovation in technology, service
delivery and business models to the benefit of consumers.

3 The National Electronic Conveyancing Data Standard (NECDS) was developed and managed by PEXA
to manage the interface between PEXA and Land Registries. With the emergence of multiple ELNOs it
was deemed appropriate to move the NECDS from PEXA into an independent body under ARNECC. As
such, NECDS Ltd. was established in 2024 to own and oversee the NECDS, with the aim to manage and
license the data standards to all ELNOs.

4 The Responsible ELNO or RELNO is the ELNO responsible for the lodgement of instruments with NSW
Land Registry that upon registration are noted on the NSW Land Register. In the bilateral system of
interoperability the instruments to a transaction or a chain of transactions will pass from one ELNO to
another ELNO which has no relationship with the clients subscriber, practitioner or the second or third
ELNO before their documents are forwarded to NSW Land Registry by the last ELNO or RELNO which
has the responsibility of forwarding all the instruments in the chain of instruments to NSW Land Registry
for registration on the NSW Land Register.

5 Directions Paper on proposed eConveyancing interoperability regime 6 February 2019.



e The least complex and most efficient solution to implement interoperability should be
preferred.

e Any interoperability solution adopted in NSW must be adaptive to a nationally agreed
interoperability solution.”

The paper also provided for a comparison of both the bilateral and hub models of
interoperability.

When consulted at that time, conveyancing practitioners believed the timetable was ambitious
and that the intricacies of interoperability were more complex and difficult to overcome than as
the Minister had stated:

“We know and understand interoperability in our everyday lives but often take it for
granted. Our mobile phone networks are interoperable, our email platforms are
interoperable, as is our banking and even the fuel we put in our cars. Imagine having one
mobile for Telstra phone calls and another for Optus, or one email account for Gmail
addresses and another for Outlook. Clearly, in a market where more than one platform
exists, it is incumbent upon government to ensure competition and interoperability are

present”

The Minister's analogy was that interoperability with ELNs should be as simple as mobile phone
networks or email platforms. However, the legal interest, or as the Real Property Act describes
it, “the paramount interest”, and consequently the maintenance of the integrity of the NSW

Land Register and the Torrens system are at the heart of the Torrens Land Registration System.’

For over one hundred and fifty years, that system has effectively served in protecting the
interests of NSW citizens and government. The Minister’s above analogy on interoperability
citing Optus is not only unfortunate®, but also not a comparable analogy.

A comparable analogy is the administrative function of the NSW Land Register which until 2017
was the legislative function of the Registrar General under the responsible Minister. While the
NSW Land Register is owned and its integrity is the responsibility of the NSW Government,
from 1 July 2017, a privately owned and managed business has operated and maintained the
Registry under a 35-year concession granted by the NSW Government.

6 : The Australian, 23 November 2018. 2Public priority in e-conveyancing, The Australian, 23 November
2018. page | 5

7 42 Estate of registered proprietor paramount

(1) Notwithstanding the existence in any other person of any estate or interest which but for this Act might
be held to be paramount or to have priority, the registered proprietor for the time being of any estate or
interest in land recorded in a folio of the Register shall, except in case of fraud, hold the same, subject to
such other estates and interests and such entries, if any, as are recorded in that folio, but absolutely free
from all other estates and interests that are not so recorded except--

8 The Australian Information Commissioner (AIC) 8th August 2025 has filed civil penalty proceedings in
the Federal Court against Singtel Optus Pty Limited and Optus Systems Pty Limited (together, Optus),
following an investigation in relation to the data breach made public by Optus on 22 September 2022.
The data breach involved unauthorised access to the personal information of millions of current, former
and prospective customers of Optus, and the subsequent release of some of this information on the dark
web.
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As stated in the Audit Office of NSW report Regulation of the Land Titles Registry of 12 February
2025:
“Under the concession, the private operator is responsible for registering dealings in
property, such as transferring ownership or registering a mortgage on a property.
Dealings are lodged by ‘subscribers’, such as solicitors, conveyancers and banks.
The accuracy of dealings is critical to providing certainty and security for property
owners, the financial system and other parties, including the NSW Government. Errors
in dealings can have significant financial and personal consequences, as well as create a
financial liability for the NSW Government through potential claims against the Torrens
Assurance Fund (which provides the State’s financial guarantee of property title).” ...
“The concession has created unique and complex functional and governance
arrangements for the delivery of an essential service to the people of NSW.”

Therefore, a better analogy would be that of a security vehicle delivering the information of a
legal or equitable interest to NSW LRS for storing in the vault (i.e. the indefeasible recording of
that interest onto the NSW Land Register).

In NSW the function of an ELNO is fundamentally to provide an interface between Subscribers,
the NSW Office of State Revenue, and the privately held NSW Land Registry Services® in an
online platform that facilitates electronic property and financial settlements.

Consequently, an ELNO is not just a facilitator, it is also a counterpart to NSW Land Registry
Services in the administration of the NSW Land Register. The complexity and difficulties in
meeting the primary objective (i.e. the integrity of the NSW Land Register and maintenance of
the Torrens System) whilst having multiple bilateral ELNOs on the principal of competition, has
proven more complex, problematic, time-consuming than anticipated and will require more
fees and regulatory administration and most conveyancers have little appetite for more than
incremental change.

In the House of Representatives Standing Committee on Economics’ Inquiry into promoting
economic dynamism, competition and business, Chapter 10: Interoperability, PEXA challenged
the NSW Productivity Commission paper’s statement that the paper’s cost-benefit analysis
evaluated benefits and costs to the whole of Australia rather than to New South Wales. PEXA
told the Committee that the claimed net benefit of $83.6 million to New South Wales over 10
years was inaccurate, while the costs related to interoperability were speculative.

[23]“1 think we would say in that sense that since that report has come a number of the
assumptions on which it was based have proven incorrect. That assumed there would be

9 Land Registry Services NSW is a private consortium that successfully bid for a thirty-five-year
concession for the administration of the NSW Land Register. The Land Titles Office, formerly the NSW
Registrar General’s Office had the function of maintaining the NSW Land Register. In recognition of the
fundamental duty of the government to manage and protect the security of NSW land titles, Land Registry
NSW concession provided for a monopoly of those services.

PEXA, created by government as a new and necessary component of facilitating, among other functions,
the transfer of data to Land Registry Services NSW and subsequently noting on the NSW Land Register
is a necessary and critical part of that infrastructure and argument for competition is second to the
integrity of the Register and the Torrens Titling System. Consequently, there is a view that the Hub-
System as opposed to the Bilateral system of creating competition was not fully canvassed and that the
difficulties, complexities and delays in the creation of the Bilateral system warrant another examination of
the Hub based interoperability system.


https://www.aph.gov.au/Parliamentary_Business/Committees/House/Economics/Economicdynamism/Report/Chapter_10_-_Interoperability#_ftn23

a relatively low cost to implement, that the time and effort to implement would be small,
and that the impact on industry stakeholders outside the ELNOs would be minimal—all
of which as we're approaching the first pilot transaction no longer seem to hold
true.[24]”

This statement is generally seen to be accurate.

In the meantime, most conveyancers are satisfied with the present single ELNO system of which
there has been little complaint of the ELNO fees. Most conveyancers are fearful that more
ELNOs will provide additional opportunity for fraud and cyber-attacks, which is an everyday
palpable risk and fear in conveyancing practice and with Professional Indemnity Insurers.

Also, any additional regulatory requirements, investment in software and training will be
particularly disruptive at a time when the implementation of the Australian Government’s
AML/CTF laws for Tranche 2 reporting entities, will already be placing a considerable additional
burden on conveyancing practices.

Most practitioners are so engaged in managing their businesses and staying current with
legislative and regulatory burdens that they have little time to consider the implications of
interoperability.

(d) the Registrar General's enforcement powers under the NSW Electronic Conveyancing
Enforcement Act 2022 to compel electronic lodgement network operators to comply with the
reform

The object of Conveyancing Enforcement Act 2022 Act is to promote compliance with
the Electronic Conveyancing National Law (NSW) by establishing mechanisms for the
enforcement of the Law.

AICNSW has no comment other than to note that however the enforcement law is applied, it
must not impinge upon s5 (1) (b) below. To date AICNSW is not aware of any notices being
served on any ELNO.

5. Objects of the Electronic Conveyancing National Law (NSW) are:
(1) The object of this Law is to promote efficiency throughout Australia in
property conveyancing by providing a common legal framework that—
(a) ..., but
(b) does not derogate from the fundamental principles of the Torrens system
of land title as incorporated in the land titles legislation of each participating
jurisdiction, such as indefeasibility of title.

AICNSW is of the view that however the enforcement powers of the Registrar General are
applied they must not compromise the NSW Land Register or the principals of the Torrens

system of land Registration.

(e) the recommendations of the NSW Productivity and Equality Commission's June 2024
eConveyancing Market Study

Reviewing the relevant findings and recommendations of the above study:
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e Competition is beneficial and can be supported by the eConveyancing market but
there are barriers to entry

In principle, conveyancing practitioners are supportive of competition in the eConveyancing
market. However, the financial benefits to consumers in the competition for eConveyancing is a
very small component of the overall fees, costs, taxes and duties of a conveyancing real
property in NSW.

For example, the NSW Productivity Market study states at 3.1.3

“Interoperability is expected to increase competition... According to the Centre for
International Economics (2020), the net benefit [nationally] of interoperability relative to
the base case is estimated at around $83.6 million in net present value terms.6 The costs
associated with establishing interoperability were outweighed by the benefits of lower
prices, quality improvements, and innovation. By comparison, the net benefit of
enhanced price regulation—like capping price increases by the Consumer Price Index
(CPl)—relative to the base case is estimated at around 519.7 million in net present value
terms. Interoperability also had a net benefit of $82.1 million in net present value terms
compared to an alternate base case of multi homing of subscribers.”

This amount proportioned to NSW, over a 10-year period, when balanced against:
- thevalue and the integrity of the NSW Land Register and the Torrens Titling System
- thevalue of the properties and equities noted on the Register
- the integrity of the collection of NSW State Revenue
- Local Government and statutory authorities’ rates and levies collection, and
- therisk of loss to the government,
is nominal.

The saving this represents in a conveyancing transaction of about $10.00 is inconsequential.

In addition, there have already been unforeseen costs necessary for interoperability and the
insurance of fund levy is not presently known. Most practitioners doubt if there are any
competitive financial gains to be made with eConveyancing interoperability.

As stated in by AICNSW in the NSW Legislative Council’s Inquiry into Electronic Conveyancing
(Adoption of National Law) Amendment Bill 2022

“No one in industry is against the objective of competition. That said, most practitioners
are of the view that any financial benefits which may accrue from interoperability will

largely, if not wholly, be swallowed up with additional complexity, requlatory and
administrative requirements.”

This view is more entrenched now than it was at the time of the enquiry in 2022.

e The market needs a fit for regulatory framework that differs from the current
framework.

ARNECC's joint Ministers announcement of 11 June 2024, informing that:

10



“The financial aspects of the interoperability Program are beyond the remit of State and
Territories to resolve... and ...recent issues that have been raised by the banking industry
in relation to the Interoperability Program, and that some of these are beyond the remit
of States and Territories to address effectively. While reiterating their support for
competition in the marketplace, State and Territory Ministers acknowledged the
progress of the Program faces significant challenges without these issues being resolved
by the relevant parties. The Ministers will raise these issues with Commonwealth
Government and regulators.”

The joint Minister’s announcement came as no surprise to conveyancing practitioners.

What was surprising was how much work had been done on interoperability before it was
realised that a fundamental part of the interoperability project was outside the remit of the
States and Territories and consequently faced “significant challenges.”

The situation was well summed up in the recent hearing of the Senate Economics References

Committee, “Micro-Competition Opportunities on interoperability”, when towards the end of

the hearing Senator O’Neal commented:
“Pretend that we're at the pub, right? We're having this conversation—because this
affects Australians in a big, big way, right? They need to understand what we're talking
about. And sometimes the language is so beautiful, but it just doesn't get to the raw—if |
can put it—guts of what's going on. This system's operating across the country. It's
conversation, conversation, conversation, in, out, views, et cetera—then it hits a point
where everybody goes: 'Whoa, this is big. We need to stop.' I'm thinking: how on earth
could it be that it took until 20 September 2024 before people went: 'This is big. We need
to sort it out in a different way'? | can't understand that there wasn't foresight of that
right across the sector.”°

However, we note the ARNECC 2025 Reviews Project Update announcement of 23 July 2025
states the objective of the review is to:
“Compare the costs and benefits of direct interoperability with a base case of the current
status quo, and other interoperability models.”

AICNSW supports this review as being timely, necessary and in the hope the review will result
in meeting the objectives of interoperability, whilst ensuring the integrity of the NSW Land
Register and the Torrens land registration system.

(f) the relationship between the banks and the monopoly network,

ARNECC's published press release on 11 June 2024, indicated that the relevant Ministers and
their representatives met to review the progress of the eConveyancing reforms necessary to

support a sustainable, competitive market structure for eConveyancing.

In the National Forum on eConveyancing:

10 Economics References Committee Tuesday, 9 September 2025. Micro-competition opportunities in the
Australian economy in relation to e-conveyancing.
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“State and Territory Ministers also noted recent issues that have been raised by the
banking industry in relation to the Interoperability Program, and that some of these are
beyond the remit of States and Territories to address effectively. While reiterating their
support for competition in the marketplace, State and Territory Ministers acknowledged
the progress of the Program faces significant challenges without these issues being
resolved by the relevant parties. The Ministers will raise these issues with
Commonwealth Government and regulators.”

More promising is the review announced by ARNECC above which has the support of AICNSW.

(g) any other related matter

1. Governance Liability and Insurance Costs

Other potential interoperability fees and costs have been proposed in The NSW Registrar
General’s Directions Paper on the Proposed eConveyancing Interoperability Regime of 6
February 2019. Governance, liability and insurance were an essential consideration.

In the paper’s words:

“This Directions Paper describes potential models for interoperability, sets out possible
liability and insurance structures, and proposes a governance regime as a way forward.
It proposes options and solutions. In parallel to this Directions Paper, Sympli convened a
technical working group among stakeholders and developed draft data standards, which
they circulated to stakeholders on 1 February 2019. Some stakeholders responded to the
4 December Forum with open letters. Others provided their comments privately.”

Annexed to the paper is a report commissioned by the NSW Government from Willis Towers
Watson (WTW,).

In summary WTW advised:

“The Government has sought advice from its insurance advisers, Willis Towers Watson
(WTW), on whether ELNOs would be able to obtain private insurance consistent with the
above principles for an interoperability liability regime, and their preliminary advice is
set out at schedule 3. WTW advised that they do not anticipate the information
exchange component of interoperability is likely to cause significant concern for the
insurance market, provided that adequate steps are taken to address security and
procedures as outlined in this Consultation Paper and the Model Operating
Requirements. WTW also do not consider that there is a material difference in risk for
insurance purposes between the bilateral interoperability.” model and the hub-based
interoperability model. However, WTW advises that the interoperability model could
contain risks not ordinarily assumed by insurers.

Under the important Reliance Principal WTW advises:
Reliance principle: the models assume ELNOs rely on the data provided by the other
ELNO. This principle may be inconsistent with insured entities’ obligation to take
reasonable steps to prevent loss and may remove existing checks and balances; and
Claims paid, regardless of fault: insurers may baulk at the requirement to provide
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what could amount to a financial guarantee; and consequently, require higher
deductibles, higher premiums and increased policy limits.”

Potential Interoperability Models:

Two possible models have been proposed to achieve interoperability between ELNSs:
bilateral interoperability, where each ELNO is required to establish a direct link with each
other ELNO in the market; or hub-based interoperability, where each ELNO is required to
establish a single connection to a central platform or hub. We do not see a material
difference in the insurable risk profile between the two models proposed. Each model
retains the risks associated with the external transfer of information, reliance on data
quality, assumption of liability and investigation and arbitration process. The hub model
may incrementally increase risk in the process, with additional transfers of
data/information and a proposed ‘thin layer’ of functionality, but it does not appear to
introduce any additional risks. We note that the hub model could potentially be utilised
to reduce the risk generated by reliance by enhancing its role to include some review of
the accuracy, legitimacy and compliance of data received from an ELNO...The insurance
market will struggle to provide a sustainable solution for the proposed interoperability
model, with the increased risks of reliance and, in particular, the requirement to
indemnify even where their insured is not at fault of a claim (even where rights of
recovery are retained). The rapid resolution process is also a significant hurdle, one
which will not be overcome. Insurers are expected to require significant input into the
investigation and dispute resolution/arbitration process.”

WTW advises that insurance would need to cover professional indemnity, fidelity, public
liability and assets.

In a separate clause under the heading “Policies covering liability to consumers or subscribers
arising from the e conveyancing scheme to be covered under a group policy or group scheme”:

Challenges:

“The cost of premiums and administrative charges needs to be borne either from the
ELNOs, requiring an agreed premium allocation model, or through a levy charged to
other parties (e.g. consumers or subscribers).”

An alternative to the above is provided for under a further heading “Fund established to provide
a first response to consumers and subscribers”:

Advantages:

“The fund is established to provide a timely response to consumer complaints,
unaffected by the identification of a responsible ELNO or insurer response. Can be
funded by a levy on ELNOs or on consumers/subscribers.”

In the Summary, WTW states:
“The insurance market will struggle to provide a sustainable solution for the proposed
interoperability model, with the increased risks of reliance and, in particular, the
requirement to indemnify even where their insured is not at fault of a claim (even where
rights of recovery are retained). The rapid resolution process is also a significant hurdle,
one which will not be overcome. Insurers are expected to require significant input into
the investigation and dispute resolution/arbitration process.
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The concept of the establishment of a fund, similar to the TAF in NSW, designed to
provide a first response to consumers and subscribers in the event of a loss arising from
the e conveyancing model, appears to provide a solution which best meets the
requirements of the Government in respect of an efficient claims resolution/payment
process and in terms of co-operation between ELNOs (dispute resolution process may
become less important if losses are paid for by the fund, rather than the ELNOs).”

To date no information has been forthcoming on either what funding model is being proposed
or more importantly how the model will be funded. Either way, it appears that the additional
cost of a levy, presumably on each instrument lodged, will be paid for by the subscriber and
consumer. That cost, and the cost of administration of an additional fund as suggested in the
advice, is presently unknown. However, we note the present cost of the Torrens Title Assurance
Fund is $4.00 on every instrument lodged with NSW Land Registry.

There has been little information on these proposed additional fees or levies. Any additional
fees or levies payable by the subscriber would most likely be added as a disbursement cost
payable by the consumer.

Summary of AICNSW submissions / conclusions:

The integrity of the NSW Land Register, the Torrens land titling system and the
administration of NSW conveyancing and property laws is paramount.

The eConveyancing system generally works effectively and efficiently. The number and
length of time of outages, whilst disruptive, have been manageable which is in part
attributable to the collegiate nature of conveyancing practitioners acting in the best
interest of their clients.

There is little complaint from NSW practitioners of dissatisfaction or of excessive pricing
under the present system.

Practitioners are supportive of competition, however, the length of time, delays,
complexities, palpable fear of cyber-attacks and disruption means most practitioners
have little appetite for more than incremental advances to the eConveyancing system.
The comparison of telecommunications interoperability is not analogous to
interoperability in conveyancing in the Torrens system of Land Titling. Fundamentally
telecommunications have no concept of indefeasibility or interface transfer of critical
information with NSW Land Registry, Revenue Offices, or has the commensurate risk in
the financial settlement of high-end transactions.

The imminent commencement of the Commonwealth’s AML/CTF legislation will place
substantial compliance requirements on conveyancers that will take adjustment, require
training, ongoing transactional due diligence and compliance obligation that will add
fees and costs to each transaction.

The financial advantages of interoperability are a fractional part of an overall
conveyancing transactions costs and fees.

The competition amongst information brokers for searches and statutory enquiries is
often connected to the practice management software (PMS) provided by information
broker companies. This is one of the largest areas of complaint by practitioners where
mark ups of 100% are charged on a range of necessary searches and statutory enquiries.
There is a view amongst members, that any PMS company related to any ELNO could
pursue the same pricing model. If the same models are used in interoperability,
practitioners may become locked into contracts that may offer competitive
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conveyancing prices for functions by ELNOs however, the related company will regain
any loss through higher pricing of other associated conveyancing products or services.

AICNSW appreciate the opportunity to provide the above submission to the Committee and
would be happy to assist the committee in any further discussions.

Yours sincerely,
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