
Michael Conder 
 
 

Attention  

Willoughby City Council Special Rate Variation 
Northbridge Plaza Car Park 
Submitted 12 February 2018 

I refer to my telephone conversations with your Office today. 

I confirm that I intend to lodge a submission by email to you relative to the above later this week. As 
mentioned, I am enclosing copies of three earlier letters written by me that relate to my submission 
that I am not able to scan into my computer and which I kindly ask be read with it. They are: 

1. My letter dated 27 January 2017 to , Planning & Infrastructure Director
Willoughby City Council pertaining to the failure of Council to follow your Guidelines for
submission of its Application in 2017 and which I believe are now repeated.

2. My email letter dated 5 October 2009 to , Northbridge Ward Councillor, dealing
with the proposed rezoning of the Northbridge Public Carpark from 'Special Uses' to
'Business' which raises the same issue that is being traversed in my pending submission to
you.

3. My letter dated 14 November 2008 (as Public Officer of The Northbridge Progress
Association Inc.) addressed to its President and Committee Members entitled 'Steps in the
Privatisation ofNorthbridge's Public Car Park' commenting on Council's receipt of legal
advice from Council's lawyers, dated 30 October 2008. Such legal advice declared that rather
than Council holding its title in the public car park upon a constructive trust, as this writer
had earlier suggested to Council officers,  wrote (and I
quote) 'there is a statutory trust which limits the use of the land to the public purposes for
which it was obtained by the Council' namely that of parking and a baby health centre.

It is submitted that the terms of this statutory trust preclude the Willoughby City Council 
from not only making this current application, but for it to do so without approval of the 
Attorney General, resonates bad faith on its part to the very persons who would be most 
affected by Council placing a discriminatory levy in the nature of a fine upon an entity that 
itself stands guardian of the same public interests that Council is obliged to protect. Pertinent 
to the failure of the applicant Council to follow the consultative process required by your 
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Michael Conder 

  

 

07 March 2018  

Attention  

Willoughby City Council Special Rate Variation 
Northbridge Plaza Car Park 
Submitted 12 February 2018 

I refer to my letter posted to you dated 5 March and the three documents that were enclosed with 
it.  

As indicated, I am writing to express my concerns that Willoughby City Council, in making its 
application to you dated 12 February 2018 for permission for a Special Variation Rate levy to be 
raised upon a single rate payer, has not complied with your published Guidelines for Assessment. 
Indeed, that its application portends a breach of the Local Government Act and should be 
withdrawn. Why I believe this to be so is spelt out in my letter to Council dated 27 January 2017 
(‘January 27 letter’) but will be made more explicit in this letter.  

I ask that you first read my copy letter to the President and members of the of the Northbridge 
Progress Association Committee dated 14 November 2008, then my email to former Northbridge 
Ward Councillor, John Hooper, dated 5 October 2009 to give you an idea of what happened under 
Council’s previous attempts to fund the cost of upkeep of its public car park at Northbridge Plaza. If 
you would then be good enough to read my January 27 letter (perhaps more broadly that is now 
necessary as its most relevant sections (pages 7-11) are reproduced below for your convenience), 
but to bear in mind that when it was written in 2017 it addressed Council’s 2017 application to you 
for a similar SVR that had to be withdrawn because of pending council amalgamations.  

Additionally, at that earlier date, I had not located in my stored files the then unreported decision of 
Bathurst City Council v PWC Properties Pty Ltd (‘The Bathurst Case’), a decision of the High Court of 
Australia handed down on 30 September 1998. It is that decision that saw Deborah Townsend of 
Council’s then named lawyers, , on 30 October 1998 issue legal advice to it 
that records that Council holds title to the land the subject of this SVR application upon terms of ‘a 
statutory trust for public purposes’. It is the legal advice which was sought at the request of this 
writer earlier made of Council in his capacity as Public Officer of the Northbridge Progress 
Association and alluded to in my letter abovementioned and to John Hooper. 
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It is also that legal advice that was earlier acted upon by Council when it withdrew from an early 
Master Plan process (funded in an amount of $200,000 by the very entity to whom Council would 
now seek to levy) that precluded Council from disposing of any part of its Northbridge’s public car 
park in contravention of that ‘statutory trust for public purposes’ without the approval of the 
Attorney General.  

It is my submission that Council has ignored the substance of that legal advice and the basis of 
reasoning of the decision of the High Court in the Bathurst case in now seeking your permission to 
raise a SRV upon a single Willoughby rate payer who is but one member of the public entitled to the 
benefit of that trust for public purposes along with all the other ratepayers of Willoughby and many 
others outside it.  

I believe that a close reading of the decision of the High Court in the Bathurst Case confirms that 
simply because a rate payer “may derive a benefit somewhat greater than the general public from a 
proximate car park” does not negate its charitable or public benefit, let alone entitle it in equity to 
levy a discriminatory special rate against it based upon that proximity (See par. 37 ibid).  

The current application by Council to you for an SRV, if it were to be approved, is slated to be 
followed by Council imposing a levy under Section 495 of the Local Government Act 1993 (‘LGA’) 
against a single ratepayer for a substantial stated cost and expense that in terms of both the 
aforementioned statutory trust for public purposes and also, specifically, under the terms of a 
restrictive covenant (again not mentioned by Council in this Application) requires Council to 
maintain it for the benefit of the public. It is not in the nature of an operational asset of the Council 
that would see Council expecting to make a commercial return.  

It is the statutory terms of the aforementioned restrictive covenant that are now encapsulated 
within the terms of the statutory trust for public purposes, as will be seen from what follows. Why 
the existence of the statutory trust for public purposes is so important when considering the merits 
of this application for a SRV is that Council, at the date when this land was transferred to it in 1962, 
would hold the title to such land under the provisions of then section 526 of the 1919 Local 
Government Act that sets out its duties and obligations as trustee and not as legal owner. (A similar 
section exists in the LGA.  Section 526 of that Act stated: 

“The Council may --- 

(a) accept and hold any real or personal property conveyed, assigned, devised, or bequeathed 
to it for any charitable or public purpose; 

(b) act in the administration of such property for the purposes and according to the trusts for 
which the same may have been conveyed, devised, assigned, or bequeathed.” 

As was pointed out by the High Court in the Bathurst case (par 56) Paragraph (b) of Section 526 
empowers “the council to act in the administration of such property [my emphasis] in two respects. 
The first is for the purpose for which it may have been conveyed, devised, assigned or bequeathed 
and the second is in accordance with the trusts [my emphasis] upon which the transfer may have 
been made.” 

As mentioned above, it is clear from the terms of the restrictive covenant imposed over this land in 
favour of the Plaza owner’s land that Council is required to maintain its public car park and child care 
centre for what Council has been advised by its own lawyers are held for the public purposes stated. 
I submit that such requirement encapsulates an essential term of the statutory trust for public 
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purposes that would negate any power in Council to resile from its terms of administration without 
leave of the Attorney General.  

 IPART’s Guidelines to councils and Council’s obligations to the community occasioned by the 
statutory trust itself and the statutory trust when read with the car park covenant are explored by 
your correspondent under two separate headings commencing on page 7 and concluding on page 10 
of my January 27 letter to Council. They are restated here (edited for corrections) for your 
convenience: 

IPART GUIDELINES TO COUNCIL AND COUNCIL’S OBLIGATIONS TO THE COMMUNITY 
OCCASIONED BY THE STATUTORY TRUST:  
  

 It is this lack of attention to the need for transparency that I believe has contributed to 
Council failing to first reacquaint the Willoughby community (and it would also appear, 
IPART) that it holds title to its public carpark in the nature of a fiduciary for the benefit of 
members of the public who use it; declared by the Court to exist in terms of a statutory 
trust. Comment 1. It is a role that Council is required to fully embrace, not seek to hide from 
the community. It is a role that is superimposed upon that of the legal requirement specified 
by IPART in its recently updated Guidelines as obliging all councils to make full and true 
disclosure when seeking a SVR under the LGA. It is role that I view, as a former practising 
lawyer, is that of a quasi-fiduciary that places an obligation upon Council to first act to seek 
the approval of members of the public having the benefit of use of its public car park and 
child care centre, before seeking to exercise its legal rights under the LGA to seek approval 
from IPART to raise a future SVR upon selected owners of rateable land in its area.  
  

 On 23 December 2016, IPART released a new and comprehensive set of Guidelines for 
councils to follow when considering applying for a SVR to their general income in the 
2017/18 year. The criteria is stated in the Fact Sheet that accompanies the Guidelines to 
relate to, and again I quote: 1. reasons for the proposed SVR 2. community awareness and 
engagement 3. impact on ratepayers 4. approval and public exhibition (where required) of 
Integrated Reporting and Planning (IP&R) documents, and 5. cost savings --- past and future  
 
 Comment 1.There are a number of essential requirements stipulated on page 2 of IPART’s 
Fact Sheet, a reading of which would indicate that Council has not yet put in place the 
necessary preliminary requirements for it to make any such Application to IPART by its 
deadline of February 13 next; and certainly would not be able to do so when it is clear that 
engagement procedures for public awareness of its proposal, and its outcome which IPART 
would expect to receive, are not to hand.  Item 4 of the criteria Guidelines, (for example) 
states: ‘The relevant IP&R documents must be publicly exhibited (where required), approved 
and adopted by council before the council applies to IPART for an SV to its general income.’  
  
Comment 2. No such consultation with the Northbridge community has yet been attempted, 
to my knowledge. Under the Fact Sheet Guide Lines that were published by IPART as late as 
December 23 last, Council will be required (inter alia) to produce evidence of the outcome of 
due and transparent consultation with the communities of (I should think), Northbridge, 
Naremburn, East Willoughby, Castlecrag, Middle Cove and Castle Cove (at minimum),  
demonstrating the need for, and purpose of a different revenue path being pursued by it as 
that contemplated by the SVR; that the community is aware of the need for and the extent 
of the rate rise; and that Council has examined alternatives to such a rate rise or in this case, 
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a SVR against other rateable land that has a more equitable outcome. The first inkling of 
Council’s intentions that this writer had was an unheralded statement made by the Mayor at 
the Annual General Meeting of the Northbridge Progress Association on Thursday 24 
November last, three days before Council’s meeting on Monday 28th November. On that 
Thursday evening, Mayor  (thankfully) mentioned that Council was 
proposing to seek a Special rate levy against the Plaza owner for the cost of works on its 
public car park at the Plaza. Such item was not placed on the Agenda for business at the 
NPA’s AGM, either because it was deemed of insufficient importance to be treated as 
Special Business as required under its Constitution, or because there was insufficient time 
afforded the secretary of the NPA to insert a notice of it in its community circulated ‘202’ 
newsletter. In the event, there was no mention made on Council’s Meeting Agenda on the 
28th November for the necessity of a public meeting to be called before the application to 
IPART was to be lodged.  The whole exercise appears to have been hastened and then 
dictated by a perceived need to have a notice of intention to seek a SVR to IPART in its hands 
by December 9 last.  
  
Comment 3. In deference to the integrity of Council officers, such IPART Guidelines of 
December 26 are spelt out in much greater detail than those existing at the time of Council’s 
resolution of November 28. It is clear  that councils are first required to sign off to the 
community on such matters as are being traversed in this paper BEFORE they lodge their 
intended applications: in this case by February 13, 2017. Suffice to again say, that public 
consultation has not yet started because on November 28 Council stated that it is not yet in 
possession of sufficient information to know ‘who is to benefit from the proposed works’.   
  
Comment 4. As earlier mentioned, the ARUP survey findings appear irrelevant to Council’s 
proposed application in so far as section 495 of the LGA is concerned --- the law has already 
provided the answer: the benefit of Council’s proposed works to be carried out on its public 
car park is a benefit afforded all the members of the public who use it. It is an answer that 
Council officers would appear not to have been appraised, or were not prepared to accept 
applies to Council’s proposed application under Section 508A of the LGA when promoting 
their Report to Council for discussion on November 28.  
  
Comment 5. Council’s Tabled Report indicates that it is intended to consult with 
stakeholders after Council had received a sought for approval from IPART and before it had 
made its decision to raise the levy upon as yet unnamed ratepayers, but the implied terms of 
the statutory trust would indicate that any possible levy should be first be approved by the 
members of the public who use Council’s community carpark and Child Care Centre and that 
its outcome be made known to IPART when making its application under Section 508A of 
the LGA. As a member of that public I have not been consulted by Council; and I am 
concerned that other members of the public are fully informed of their rights and Council’s 
statutory obligations under the statutory trust and the car park covenant in goodtime for 
them to consider Council’s proposals.      
  
COUNCIL’S OBLIGATIONS TO THE COMMUNITY OCCASIONED BY THE STATUTORY TRUST 
WHEN READ WITH THE CAR PARK COVENANT:  
  

 Criterion 3 of the IPART Guidelines of December 26 2016 shows how this independently 
structured statutory body expects to assess applications for special variations of rates for the 
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2017/18 year. It states in its opening sentence: ‘We require councils to show us why they 
consider the impact on ratepayers to be reasonable. . .’  In the instant case, Council has 
announced that it is seeking to target ‘a small portion of the business community located 
around the site of [its public] car park’. There are no named ratepayers; these are yet to be 
confirmed. But the Mayor has told members of the NPA at its AGM that the Plaza owner 
abutting the car park is to be targeted to fund the cost of works.   
  
Comment 1. Council, when making its application to IPART pursuant to its resolutions of 
November 28, will be obliged to demonstrate why it is ‘reasonable’ that the Plaza owner, 
AMP Capital Limited (in its capacity as trustee), should be expected to pay such SVR that 
might be levied against it. Council is being required to first demonstrate to the public and to 
the Northbridge community why it considers the proposed SVR is ‘reasonable’. I perceive 
this to be a difficult task in the light of what has earlier been stated here concerning the 
presence of the statutory trust over Council’s title to the car park and the obligations placed 
by it upon Council to the public who use it.  However, Council also has the additional task of 
explaining to IPART why it should seek to negate its statutory obligations to the very entity 
that it is now seeking to have pay for something that an enforceable deed supported by 
another statute, the Conveyancing Act 1993, requires it (Council) to perform under the car 
park restrictive covenant. As a member of the public, I have not seen that explanation, and 
believe that I am entitled to do so before Council’s application is lodged with IPART.     
  
Comment 2. Council is responsible for maintaining its Northbridge community public carpark 
both under the general law, under the implied terms of the statutory trust, and under the 
restrictive covenant that saw Council become the owner of its public car park, by way of 
transfer from its former owner in 1962 (excised from the title to the land upon which the 
Plaza shopping centre now stands). Before it was so transferred to Council, the car park land 
was first paved, drained and landscaped for council’s planned use as a public car park and 
child care centre in consideration of the transferor’s planned redevelopment of what has 
become the Plaza Shopping Centre. The benefit of the restrictive covenant was attached to 
the land of the owner of the Plaza shopping centre retained in its ownership at the time; the 
burden of the covenant was attached to the land transferred to Council as required by law 
for it to be legally enforceable under the provisions of section 88 of the Conveyancing Act 
1919. The covenant provides that Council shall only use the land so transferred to it for its 
stated purposes of a public car park and a child care centre.   
  
Comment 3. In declaring that Council holds title to its public car park on statutory trust for 
the benefit of members of the public that use it, the Court is according a benefit to a class 
referred to as ‘members of the public’. As such, that class possesses a right in personam and 
not a right in rem, if my memory of the law gained many years ago, still serves me correctly. 
It is a personal right that attaches to a class as such. It is a personal right that DOES NOT 
attach to any member of that class as an individual member of that class, as an owner of 
land (in rem), let alone as the owner of ‘rateable land in Council’s area’ as section 495 of the 
LGA provides. It is a right that attaches to members of the public, wherever its members 
may reside. Importantly, by definition in the Conveyancing Act 1919, a corporation 
includes a person, such that the Plaza owner as a corporation can be included in that class.  
 
 Comment 4. When one considers that the land the subject of the restrictive covenant is to 
be used ONLY as a public car park and a child care centre, it can be seen why the court later 
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took the view that others, not being land holders, but having a right to access its use, have, 
and do expect to continue to enjoy the benefits that the statutory trust affords them. The 
Court would have looked past the covenant’s strict requirement for legality for attaching a 
‘benefit’ and a ‘burden’ to particular land to be enforceable to see where the rights of the 
ultimate beneficiaries lay by use of the words ‘public car park’ by its draftsman; and it did so 
by placing Council in a position of a quasi-fiduciary to the community. The Plaza owner and 
its assigns then become just one among many in the community entitled to use Council’s 
public car park; and would be entitled to do so under the terms of the statutory trust 
independently of the car park covenant, in my view. Members of the public who use it would 
also expect Council to improve it to meet current safety standards and the socio-economic 
needs of that same public.   
  
Comment 5. It is therefore the statutory trust that governs the legal status of Council’s 
public car park and child care centre; and that status commands Council direct its opinion 
as to those who will ‘benefit’ from its proposed scope of works under Section 495 of the 
LGA, namely, the public as the class that uses it. As the court’s declaration implies that 
those who benefit from it, or contribute to its need, do so as members of the public, it 
follows that there can be no owner of ‘rateable land in Council’s area’ under Section 495 of 
the LGA that  
 
‘(a) benefits or will benefit from the works, services, facilities or activities, or(b) 
contributes or will contribute to the need for the works, services, facilities or activities, 
or(c) has or will have access to the works, services, facilities or activities, in my humble 
opinion.  
  
PUBLIC SAFETY GOVERNS COUNCIL’S DECISION TO UNDERTAKE THE CAR PARK’S 
‘ESSENTIAL’ WORKS:  
  

 There is every indication that Council has already determined that the stated ‘essential 
works’ at Northbridge’s community car park are to be carried out to ensure the personal 
safety of members of the public [who use it] and to otherwise comply with Occupational 
Health and Safety law that requires it so to do. The carrying out of the works is thus dictated 
by concerns of public safety of the person and the law that requires Council as owner to so 
perform such works from the moment the safety issue arose. They have become ‘essential’ 
works which, if the owner of the rateable land having the benefit of the car park covenant, 
having become similarly appraised of the necessity for Council to act under the provisions of 
the statutory trust and the car park covenant, would be fully justified in insisting that Council 
carry out. One does not know whether Council has been so requested to carry out such 
works by the owner holding the benefit of covenant, but I do know, anecdotally, that Council 
has asked such owner to contribute to its cost: and such request has been refused. Council 
would appear to have then met such refusal with the current procedures outlined in its 
November 28 resolution.  
  
Comment 1. Having reached a decision to schedule the ‘essential’ works to be carried out, 
based upon considered advice that it is in the interests of safety of the members of the 
public that use Council’s public car park for such works be carried out as soon as possible, I 
believe Council cannot later form another opinion under Section 495 (2) (a) of the LGA that 
is patently inconsistent with it: namely, to single out a ratepayer or two from that class of 
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members of the public to pay for works that are to be performed for the benefit of every 
member of that class.    
  
Comment 2. By virtue of the implied terms of the statutory trust, I believe Council is 
estopped from denying to the public the right that exists in members of its class of users of 
the car park and child care centre to have Council not act otherwise than in the interests of 
that class. As earlier mentioned, it is the Northbridge residential and business communities 
that would be adversely affected by any disavowal by Council of those rights. As members of 
that class of the public who use Council’s community car park, they are entitled to have 
the costs of these ‘essential’ works paid for by all the ratepayers of Willoughby and not 
one who is also a member of that class.” 
 
N.B. End of quoted material  
   

Apprehended Breach of Compliance with Statute 

Section 674 of the LGA provides that any person may bring proceedings for an order to remedy or 
restrain a breach of that Act in the Land and Environment Court. As the High Court in the Bathurst 
Case earlier noted, (par 4) ‘[T]he expression “a breach of this Act” is defined in section 672 to mean 
a contravention of or a failure to comply with that statute and a threatened or apprehended 
contravention of or apprehended failure to comply with it.  

I comment that if members of the Tribunal are of the view that the land transferred to Council in 
1962 is subject to a statutory trust for public purposes, then such finding would predicate that 
Council should have first consulted with the community and the public before making this 
application; which, on its own admission, it has not.  It follows that if the Council does hold the 
subject land or part thereof upon statutory trust, I do not believe that the Tribunal can be asked to 
place itself in the position where any decision it might make permitting Council to levy one of its 
ratepayers with a SVR would amount to evidence of an apprehended breach of Council’s due 
administration of the statutory trust for public purposes under the LGA.   

As I have commented in my January 27 letter, had Council retrieved, or had been able to retrieve the 
aforementioned legal advice from its records, I believe it would never have considered making the 
current application. Indeed, Council’s ‘strategic planner’, , in a report to Council 
following a meeting on 27 July 2015 had declared that ‘[I]t is not legally possible for Council to force 
the Plaza owners or AMP to pay for the maintenance of the Council component of the car park.’  
Sadly, such advice was ignored. 

MY BACKGROUND IN COMMUNITY INVOLVEMENT 

As you may well appreciate, I am forming an opinion and drawing conclusions here from a legal 
background that goes beyond my personal knowledge and experience as a resident of the suburb for 
39 years and of regularly visiting the Northbridge Plaza and its abutting public carpark, most 
recently, mainly on foot via its entrance in Sailors Bay Road. I believe I should outline that 
background and involvement to better understand why I have troubled to make this submission: 

1. I attained my undergraduate degree in Law (Sydney) in 1959 and a Master’s Degree in Law in 1979 
(Sydney) majoring in trust law, taxes and duties. I was enrolled as a Solicitor of the Supreme Court of 
NSW in 1959 and practised for some 45 years in a Sydney city firm as a partner and then as a  
consultant. 
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2. In 1958 I co-edited, published and distributed a text on property law that remained ‘the bible’ on 
such matters at the University of Sydney Law School and elsewhere for thirteen years until 
eventually superseded by a CCH Loose Leaf publication on the same area of the law.  The law 
relating to restrictive covenants was something that in my practice as a commercial lawyer I had 
constantly before me. Over many years I acted for subsidiaries of  in the 
subdivisional development and sale of lands in many parts of Sydney and Gosford where the 
imposition of restrictive covenants was required by Council as a condition of subdivision.  

3. I am a member of the near 100 year old Northbridge Progress Association that I believe still boasts 
the Premier as a member, and with whom I am in regular contact, not only on local issues, but also 
in the area of the arts. 

4. In my former role as Public Officer of the NPA for some 19 years I was involved in drawing up its 
amended constitution and supporting the many submissions of its executive to the Willoughby City 
Council on planning and traffic issues; and in particular on the many community issues that came to 
its attention, and where it was to play a representative community role in Council’s earlier thwarted 
attempt to provide a Master Plan for the redevelopment of the Northbridge Plaza public car park.      

5.  I am a member of the Art Gallery Society of NSW and a regular attendee at the Art Gallery of NSW 
for over 24 years. During those years I have attended most of its major exhibitions as well as many 
hundreds of informative lectures on art, architecture, design, philosophy, comparative religion, 
civilisations, and fashion. In 1996 I attained a Diploma in Art from the AGNSW. 

 

I believe that I have traversed all matters of relevance under your published Guidelines both here 
and in my earlier letter and attachments referred to in Council’s application. I am happy to answer 
any queries that you might have.  

 

Yours Faithfully,  

M.J. Conder (Signed) 

Michael Conder LLM (Sydney) Dip Art. (AGNSW) 
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