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Dear Dr Keating

‘ Firstly thank you for the opportunity to respond to the IPART Issues Paper on the
C/‘ review of fees of the Office of the Protective Commissioner.

As you know the OPC has made a submission to IPART in relation to this review,
however, takes the opportunity to make comment on some of the 26 questions -
raised in the Issues Paper.

There are a number of matters raised in the Issues Paper to which we will not
respond at this point in time. We feel that we have either already addressed them in
our submission or that it would be more appropriate to wait until the conclusion of the
consultation phase and respond to comments raised in submissions and at the
Roundtable.

Responses to questions are listed below.
Q.2 Can OPC's fees be set to reward it for improving the quality of its services?

C OPC finds it difficult to conceptualise how this could occur. While OPC does not
operate in a pure monopoly environment we nevertheless capture the entire
market through either direct management or oversight of private management.
This is not, of course, by our choosing but a legislative fact. We have already
indicated that we do not and cannot charge market rates for our services as the
majority of our clients wouid be unable to afford them. Our competition comes
solely for the higher value estates. There is no competition for the majority of
clients under our care. While we appreciate the economic principle being
discussed and support the theoretical intent, we do not see how it could be
implemented.

Q 3 Do OPC’s services provide value for money? Indicate any areas where you
believe there may be under or over servicing of clients. '

OPC provides a basic menu of services to all clients and these have been
outlined in our submissions. Additional services are driven by client need.
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Further comment may be provided after the outcomes of the submissions and
Roundtable are available.

Q4. To what extent should OPC take account of the possibly conflicting views of
family, friends and professional associates of the protected person in making its
decisions?

As you know, the OPC operates under the Protected Estates Act 1983 and has
regard to the principles enshrined in the Guardianship Act 1987 and the Disabifity
Services Act 1993. We believe that it would be helpful to await the comments
made in submissions and at the Roundtable before responding.

Q5 Should there be a charge (which would not reimbursed from the client’s
estate) for unsuccessful second and third reviews of OPC decisions?

Historically the OPC did not conduct intemal reviews of decisions until the

Administrative Decisions Tribunal was.given the Guardianship and Administration -

jurisdiction. The Protected Estates Act 1983 was amended to reflect this change
and the imperative to conduct an internal review is effectively derived from the
Administrative Decisions Act 1997. Section 88 of the Act relates to costs and is
provided below.

88 (1) Subject fo the rules of the Tribunaf and any other Act or law, the Tribunal
may award costs in relation to proceedings before it, but only if it is satisfied that
there are special circumstances warranting an award of cosfs.
(2} The Tribunal may:
(a) determine by whom and to what extent costs are to be paid, and
(b) order costs to be assessed on a basis set out in Division 11 of Part
3.2 of the Legal Profession Act 2004 or on any other basis,
(3)However, the Tribunal may not award costs in relation to proceedings for
an original decision unless the enactment under which the Tribunal has
Jurisdiction to make the decision provides for the awarding of costs.
(4) in this section, costs includes:
(a) costs of or incidental to proceedings in the Tribunal, and
(b) the costs of or.incidental to the proceedings giving rise to the
application, as well as the costs of or incidental fo the application.

We believe that any charge as suggested would have to be subject to s. 88 and
require us to apply for costs under s. 88 (4) (b). The very process of doing this
involves a cost to the OPC and while appreciating the issues that IPART is
raising the OPC believes that the number of times this occurs is very small
compared to the number of cases under management and the overall number of
requested reviews for decisions.

The majority of internal reviews of decision relate to the sale of property and
typically where an older person is moving into nursing home care and the family
home must be realised to pay an Accommodation Bond and/or ongoing care.
While the reviews often arise out of a conflict between family members about the
future of what is frequently the family home, the outcome rarely results in a
further review. In the 2006/07 year only 2 cases out of 34 resulted in a further
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review. In the 2007/08 year 58 reviews have been conducted and none are a
second review.

In 2007/08 year 25 applications have been made to the Administrative Decisions
Tribunal to review a decision made by the OPC. In the 2006/06 year 16
applications were made to the ADT and a further 15 in 2006/07. Where there is
an increase in the number of applications over previous years there is no
evidence to suggest that they are repeat applications.

Q8 What impact is the impending restructure likely to have on the cost and
quality of OPC'’s services?

At the outset we note that there are two restructures on foot in OPC. The first
relates to direct management and has been approved by the Director General
and will come into effect in August 2008. The second is a proposed restructure of
Private Management Branch which has yet to be finalised and presented to the
Director General for consideration.

Turning first to direct management, as with any restructure of this nature, it is
very difficult to accurately predict the outcomes. . However, we are confident that
a return to client focus with the “front and back of house” approach will see an
increase in the quality of services provided to clients. This should occur through
better coordination of OPC activity and more timely decision making combined
with good levels of communication with the clients and key stakeholders. The
establishment of Client Service Teams will mean that our clients and
stakeholders will be communicating with a limited number of OPC staff who in
turn have responsibility for coordinating OPC's response to each issue.

The cost to the client will not change, at least under our current fee structure. We
cannot, of course, predict cost changes without knowing any recommendations
that IPART may wish to make as a result of its review. We remain concerned

- about the potential of the majority of OPC clients to pay for services.

The restructure has been approved creating an additional eight (8) temporary
positions. The positions are temporary because it is not possible to accurately
predict internal efficiencies that may be gained through the restructure. The
continuing need for these eight positions will be reviewed as a part of a formal
evaluation at the conclusion of the first 12 months of operation. Continuous
evaluation during the 12 months will occur through the oversight of the Change
Manager. ' '

The proposed restructure of Private Management Branch should also lead to
greater efficiencies however the extent of these will not be known ahead of
implementation and evaluation.

Q9. Should IPART continue to use the principles for fee setting that were
recommended in IPART’s 2003 review? '

The OPC confirms its submission that these principles remain appropriate.




Q23. How should the level of future Government subsidies be determined, e.q.
on a deficit funding basis or on the basis of an assessment of each client's
capacity fo pay?

Clearly this is a matter that the OPC will wish to comment on in some detail.
However, we believe that the timing for this is not yet appropriate and we await
the results of the Ernst & Young study, public submissions and the Roundtable
prior to providing a firm position

Q25. Would deregulating OPC’s fees and chafges be of net benefit fo OPC, its
clients or the public?

The OPC does not believe the deregulation will assist clients or our operations.
As noted in question 2, the OPC is in a unique market position. Many of the
clients to whom we provide services would not be able to afford services in a
deregulated market and would be seriously disadvantaged.

Q26. Should OPC'’s fees be subject to reappraisal in two or three years’ time, by
IPART or by Government?

As you know OPC fees are set by regulation which in turn is subject to the
Subordinate Legislation Act 1989 and a 5-year review cycle. We note that IPART
uses the term “reappraisal” and we take this to mean a mid-term check on the
impact of any recommendations. We also note that regulation changes, should
they occur, will inevitably lead to changes in our IT system and some structures.
The full impact of this may not be evident at a mid-term review however, that
should not preclude “temperature testing”. The OPC would support a shorter
review period, however notes the parameters would need to be set in IPART's
recommendations and funding provided. The OPC has welcomed and indeed
sought the current review of its fee structure. However, we note that the activity
is intensive and a very high drain on OPC resources. We could not sustain a full
review every two to three years.

Other Matters
The OPC has appreciated the involvement of the IPART consultant Ernst & Young.

Their research and attendant.discussions have been instructive and' they have
confirmed our own view that the management information systems used by the OPC
have significant limitations. This reduces our capacity to undertake activity based
costing and reduces the scope of reports that we can provide. To change these
systems to a modern integrated IT system will involve considerable Capital
expenditure. Funding is not currently provided for and would need to be considered
in any recommendations.

We note that as a result of the Ernst and Young report that there is a significant
difference in the costs of servicing privately managed clients as measured by Ernst
and Young compared to Bird Cameron. Given that our original submission to IPART
was based on the Bird Cameron data and we did not have the benefit of the most
recent study we will review our original submission and present a revised fee
structure for Private Management.
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Comparison of fees charged by OPC and Perpetual Trustees

We note that the Issyes Paper prepared by IPART refers to a comparison of fees
between OPC and Perpetual Trustees. We believe that the information IPART relied -
upon at the time may not have been complete.

This fee appears to vary according to the client's particular investment mix. Two
examples we have observed involved portfolios of $1.9 million and $10 million. The
MER quoted on the portfolic of $1.9 million was $8,987 or 0.47% and the MER
quoted on the portfolio of $10 million was $38,900pa or approximately 0.389%. As a
result for both of these clients the total annual management fee charged by
Perpetual would be greater than if both clients were managed by OPC.

We are aware that Perpetual often set up a self-managed superannuation fund for a
client. While the quoted fees include the Portfolio Management Fee, it is not clear if

Similarly, Appendix E compares OPC fees with similar structures in other states and
territories. The QLD example quoted does not appear to include the MER on the
Public Trustee of Queensland’s funds which we understand to be 2.0%.

CONCLUSION
The OPC greatly appreciates the work by IPART and fhé opportunity to make 3
comment on this review at varioys points in its history. We look forward to the

outcome of the submission phase and Roundtable.

Yours sincerely

(G (L

Imelda Dodds
Protective Commissioner and Public Guardian






